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Labor And The Media In The Eighties
By ROBERT M.

SEGAL*

I
Introduction
The capstone of the labor law system in the United States is

collective bargaining.' It is a system whereby management
and the unions representing the employees fix the terms and
conditions of employment across the bargaining table. Our
collective bargaining system is a system of private industrial
self-government peculiar to the United States. It was devised
by the parties as a private method to solve their labor
problems, to meet the needs of the employees in an industrialized society and to provide private jurisprudence for the work
place.

Federal labor laws were devised to set the "rules of the
game" rather than to fix the substantive terms of employment
*

Robert M. Segal is senior partner in the Boston firm Segal, Roitman & Coleman

and New England Counsel for the American Federation of Television and Radio Artists and the Screen Actors Guild. He is a former lecturer on Labor Law at the Harvard
Business School and former chairman of the Labor and Employment Law Section of
the American Bar Association. The author wishes to acknowledge the valuable contribution of his associate Paul F. Kelly and the able assistance of editor Raymond H. Aver
of the Hastings College of the Law.
1. The Labor Management Relations Act of 1947, 29 U.S.C. § 141 et seq., was
designed to minimize industrial strife and "to provide orderly and peaceful procedures
for preventing the interference by either [employees or employers] with the legitimate
rights of the other." 29 U.S.C. § 141(b). The Act prohibits employers and labor organizations from refusing to bargain collectively. 29 U.S.C. § 158(a) (5) and 158(b) (3). See
generally D. BOK & J. DUNLOP, LABOR AND THE AMERICAN COMMUNITY (1970) (Chapter 7
on "Collective Bargaining in the United States" at 207-228). The importance of collective bargaining to the American workplace was summarized by a distinguished panel
of labor relations experts:
A major achievement of collective bargaining, perhaps its most important
contribution to the American workplace, is the creation of a system of industrial jurisprudence, a system under which employer and employee rights are
set forth in contractual form and disputes over the meaning of the contract are
The gains from this system
settled through a rational grievance process ....
are especially noteworthy because of their effect on the recognition and dignity of the individual worker.
THE PUBLIC INTEREST IN NATIONAL LABOR POLICY, BY AN INDEPENDENT STUDY GROUP

COMMITTEE FOR ECONOMIC DEVELOPMENT at

579

32 (1961).
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as is true in many foreign countries. 2
No country however has produced a pattern of regulation more
distinctive than that of the U.S....

Only the United States

has developed the principles of majority rule and exclusive
representation and the process of representation elections
with its network of rules governing campaign tactics and unit
determinations. Only in this country do collective bargaining
agreements fix the actual wages and terms of employment instead of simply imposing minimum obligations on the employer. Only in this country are there detailed regulations
governing secondary 3boycotts, jurisdictional disputes and organizational picketing.
Labor relations in the media industry generally is a microcosm of labor relations in the entire country. Numerous unions covering performers, technicians and maintenance
employees bargain with management in the media industry.
The industry is highly organized only in major production centers. For example, Westinghouse Electric Company, which has
been in the broadcast business for sixty years, has sixty-eight
labor contracts across the country in the communications field
covering its radio and television facilities in major centers.4
For the most part, there is decentralized bargaining by the unions with individual radio or television stations; although there
is national code bargaining by the American Federation of Television and Radio Artists (AFTRA) with the association of advertising agencies and with the broadcast networks,5 and by
the Screen Actors Guild (SAG) with the Motion Picture Producers Association. The general labor law principles of representation elections and exclusive representation 6 apply in the
media field, as do the Act's restrictions on certain concerted
2. Bok, Reflections on the Distinctive Character of American Labor Laws, 84
HARv. L. REV. 1394 (1971).

3. Id. at 1396-97.
4. David Crook, Unions Challenging Cable TV, Los Angeles Times, July 14, 1982, at
9, col. 1. RKO General, by comparison, has approximately 35 separate labor contracts
covering its 15 AM and FM radio and television stations. RKO figures supplied by representatives of RKO with whom the author negotiates from time to time.
5. Employers of radio and television artists are primarily advertising agencies
and broadcast networks. In many industries, including media, employers form employer associations whose purposes include the negotiation of labor contracts which
are binding on their employer-members. Individual members of the employer association may sue to enforce an association labor agreement. 270 F.2d 530, (9th Cir. 1959) 44
L.R.R.M. 2572.
6. Exclusive representation is based on majority rule in an "appropriate bargaining unit" as defined in the National Labor Relations Act.
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activities by unions.7
Although the parties in the broadcast media rely primarily
on collective bargaining to set the terms and conditions of employment, as is the practice in most industries, there is one
sharp distinction; collective bargaining in the media field does
not fix the actual wages and terms of employment but rather
sets minimum terms.' In the performing arts field the labor
agreement merely sets the floor for employee compensation,
and for performers especially, there has been a sharp increase
in personal contract salaries. For example, in the broadcast
media, network television news anchor persons are paid one
million dollars per year and local television anchor persons
command one half a million dollars per year. 9
7. A secondary boycott involves concerted pressure by employees of a neutral
employer in order to compel the neutral employer to cease doing business with an
offending employer. For example, where Union U has a dispute with wire service WS,
U would engage in a secondary boycott if it encouraged employees of radio station RS
to withhold their service from RS until RS ceased doing business with WS. Such conduct is forbidden by section 8(b)(4)(B) of the LMRA 29 U.S.C. § 158(b) (4)(D).
A jurisdictional dispute occurs when Union U threatens to strike employer RS in
order to force RS to assign work to its members rather than to members of Union S.
The Act likewise forbids this conduct. 29 U.S.C. § 158(b) (4) (A).
Organizational picketing occurs when Union U pickets employer RS for purpose of
forcing RS to recognize U as the representative of RS employees. Organizational picketing is not prohibited but it is regulated by the Act. 29 U.S.C. § 158(b) (7).
For a detailed discussion of these terms see Bok, supra note 2, at 1441-43.
8. The 1982 National Football League strikes involved similar questions. NLRB
General Counsel Lubbers announced his intention to issue an unfair labor practice
complaint on the issue of whether management violated the Act by insisting on a collectively bargained provision authorizing individual contracts. BNA News and Background Information, 111 LRR 174 (Nov. 1, 1982).
9. M. MOSKOw, LABOR RELATIONS IN THE PERFORMING ARTS, 174-177 (1969). For
broadcast cases involving individual employment contracts see Midland Broadcasting
Co., 93 N.L.R.B. 455 (1951); NLRB v. Valley Broadcasting Co., 189 F.2d 582 (6th Cir.
1951); American Broadcasting Co. v. Brandt, 56 Misc. 2d 198, 287 N.Y.S. 2d 719 affd 30
App. Div. 2d 1935, 293 N.Y.S. 2d 988 (1968); CBS v. Baldwin, 83 L.R.R.M. 2620 (N.Y. Sup.
Ct. 1972). In Midland the Board held that the employer did not violate the National
Labor Relations Act by negotiating individual contracts with its staff artists which contained terms which were less favorable to the artist than the terms of the union contract; even though the union contract authorized individual contracts only if their
terms were more favorable to the artist. The Board suggested the union's remedy was
through the grievance machinery. Valley Broadcastinginvolved an employer who violated the Act by offering individual contracts to radio announcers in order to avoid its
obligation to bargain with the union.
In Brandt, the court ruled that a union could be sued for inducing free-lance artists
with individual contracts to breach the terms of their contracts by refusing to cross a
sister union's picket line. Similarly in Baldwin, the union was enjoined from inducing
employees to respect picket Lines in violation of their individual contracts.
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II

Challenges in the Eighties
Private collective bargaining in general, and the media field
in particular, is threatened by many new challenges in the 80's.
The current economic climate, marked by rising unemployment and radical fluctuations in inflation and interest rates, together with a conservative political climate have created a
labor relations environment in which major changes in the
traditional collective bargaining process may occur. Recent labor settlements illustrate some of the new developments:
modest settlement by the Teamsters, "givebacks" granted the
auto companies by the United Auto Workers (UAW), wage
freezes in the rubber and meat packing industries, wage reductions in airlines and part of the steel industry, early negotiations in several industries and "givebacks" by the newspaper
unions in a futile attempt to save the PhiladelphiaBulletin.
Labor has reluctantly agreed to concessions in an effort to
save jobs, to meet foreign competition and to prevent plant
closings and bankruptcies. Labor expects these to be shortterm phenomena which will change as the economy improves. 10 In the interim, organized labor has been losing members, losing National Labor Relations Board (NLRB) elections
and turning to legislation and other areas for relief to supplement the private collective bargaining process.
In the field of media labor relations, additional factors may
be ascertained which impose special challenges to private collective bargaining in the 80's:
(a) rapidly changing technology,
(b) increasing number of mergers and sales,
(c) increased competition, and
(d) increased litigation.
A. The Changing Technology
New technology has brought major changes in the newspaper industry," but developments in broadcasting are even
10. Recent reports indicate that labor is resisting concessions with increased de-

termination. The steelworkers rejected as unacceptable a three year wage freeze and
the auto makers have had more difficulty obtaining concessions than expected. See
Townsend, Unions say 'No more Mr. Nice Guy'--concessions may be on the wane,
CHRISTIAN SCIENCE MONITOR, Aug. 3, 1982, at 4; Rodgers, Labor Gets Tough on Conces-

sions, BOSTON GLOBE, Aug. 8, 1982, at 44 & 53.
11. In the newspaper industry computerized photo-typesetters have replaced

No. 4]

LABOR AND MEDIA IN THE EIGHTIES

more striking. Cable and pay-TV systems are multiplying and
threatening network and local broadcasters. Because of the increasing dissatisfaction by viewers of commercial television
fare and the increasing availability of rival systems, the three
networks' share of homes using TV has dropped 11 points since
1978. At the same time, today there are 4300 cable systems
linking twenty-eight million cable' homes, and by 1990 it is expected that this figure will reach sixty million.1 2 In a defensive
move, broadcasters such as Westinghouse, Capital Cities,
American Broadcasting Company (ABC), and newspaper publishers, including the New York Times, the Chicago Tribune,
and Knight Publications, have entered the cable and/or the
pay-TV fields. Indeed, technological innovation in the field of
telecommunications may well change the present network organization, the program content for local and network shows,
and the newspaper field.
These new technologies, especially cable and pay-TV, represent a challenge to the job standards in current labor agreements with the networks and with local stations. Although
cable and pay-TV create many new jobs in an expanding industry, changes in the programing of commercial network broadcasting can already be seen as networks are losing sporting
events and movies to cable and pay-TV. As a result of these
programming changes, network and local television performers
may see employment and salaries reduced. Simultaneously,
the labor strife, which is traditional in infant but expanding industries, will be revived. Unions will conduct organizational
drives and demand recognition as bargaining representatives
of cable and pay-TV employees. Inevitable disputes concerning union jurisdiction and appropriate bargaining units will no
doubt flourish anew.
B. Mergers and Sales
Mergers and sales in the broadcast field are increasing as
skilled printers, lithographers, typographers, and stenotypists as the most efficient
means of publishing. Employers have sought to negotiate changes in labor's jurisdiction in order to use the new equipment. See Newspaper Printing Corp. v. NLRB, 624
F.2d 956, 104 L.R.R.M. 2432 (10th Cir. 1980), cert. denied, 450 U.S. 911, 101 S. Ct. 1349
(1981) (employer did not bargain in good faith when it insisted to impasse on modification of union's jurisdiction); Columbia Tribune Publishing Co., 201 N.L.R.B. 538 (1973)
(insistence on change in jurisdiction is an unfair labor practice).
12. Van Home, Notes of a Cable Watcher, 1 XIX TELEVISION QUARTERLY 53-54
(1982).
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large corporate owners seek local stations with good production facilities.13 As new management takes over, labor relations can become unstable and strained. For instance, a nine
month strike of cable television employees was recently settled in Texas. The workers, represented by the Communication Workers of America, struck at Time, Incorporated in
October, 1981, after it had purchased the cable system from
Capital Cable Company of Austin, Texas. Capital Cable had a
ten year history of stable labor relations. The strike settlement, achieved through Federal Mediation and Conciliation
Service, included a commitment to resume good faith bargain14
ing although the employees still do not have a contract.
Corporate owners which have not previously entered the industry, such as Coca-Cola, are attracted by the supplemental
markets made possible by cable systems, pay-TV, video cassettes and increased foreign distribution. Each of these factors
independently affects labor relations. Changes in corporate
ownership through sale or merger can exacerbate the
problems brought by new techniques and new technologies.
C. Increased Competition
Faced with the proliferation of cable systems and other new
technologies, and the resultant downturn in commercial television watchers, the broadcaster is confronted with increased
competition, increased overhead and, as recently announced
by Columbia Broadcasting System (CBS) and Radio Company
of America (RCA), reduced profits. Management's desire for
flexibility to take advantage of new technological advances, to
increase productivity and to decrease labor costs will lead the
broadcaster to seek to "take back" many provisions currently
in labor contracts in the broadcasting field. The broadcaster
must seek to eliminate many of the jurisdictional claims of the
craft unions as the newspapers have already sought to do."
They may also attempt to eliminate work rules and cost of living adjustment clauses. Labor costs could be contained by reducing or maintaining fringe benefits, by seeking to eliminate
13. The recent sale of local Channel 5 in Boston to Metromedia, Inc. for the record

sum of $220 million evidences the trend.
14. AFL-CIO News, Aug. 7, 1982, at 2.
15. See note 10, supra. See also Heheman v. E.W. Scripps Co., 661 F.2d 1115 (6th
Cir. 1981) (printers who obtained lifetime job security in exchange for relinquishing
jurisdiction obtained employment rights which survive the expiration of the collective
bargaining agreement).
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contractual provisions which require supplemental payments
for performances above base salaries," and by substituting independent contractors to perform specialties such as news,
weather, traffic and sports for the
full-time employees who cur17
rently perform these services.
Management must achieve greater flexibility over its labor
force by negotiating severance pay clauses in place of contractual provisions which require an employer to have "just cause"
in order to discharge employees. Greater flexibility could also
be achieved by the use of supervisors to perform bargaining
unit work, by combining job duties and titles, by increased
automation
and by limiting the size of engineer and camera
8
crews.'

The broadcast industry may further respond to the challenge
of increased competition by forming "double-breasted" companies. A double breasted company consists of two separate organizations, controlled by the same interests, one of which
operates union, the other non-union. By establishing a nominally separate non-union company, a broadcaster may avoid
the obligations of its union labor contract. 9 For example, mini16. See text accompanying notes 15-17, supra.
17. Broadcast cases involving independent contractors include Century Broadcasting Corp., 198 N.L.R.B. 923 (1972) (freelance radio announcers over whom station
exercised little control were independent contractors, not employees); WLCY-TV Inc.,
241 N.L.R.B. 294 (1979) (news reporter who was compensated for overtime and from
whose pay taxes were deducted was regular part-time employee not independent contractor). The importance of the independent contractor issue is that only employees
have the right to union representation. Independent contractors do not. NLRB v.
Hearst Publications, 322 U.S. 111, 14 L.R.R.M. 614 (1944) (newsboys held to be
employees).
18. For some broadcasting cases on these issues see WTAR Radio-TV Corp., 168
N.L.R.B. 976 (1967) (Board directed an election for overall unit of television and radio
employees); Evans Broadcasting Corp., 179 N.L.R.B. 781 (1969) (election directed for
separate units of engineers and cameramen-floormen). See KONO-TV Mission Telecasting Corp., 163 N.L.R.B. 1005 (1967) (management did not refuse to bargain when it
promoted two employees to supervisory status without consulting union); WNYS-TV,
239 N.L.R.B. 170 (1978) (union was entitled to clarification of unit after creation of position of commercial producer even though it had proposed inclusion of position unsuccessfully during negotiations).
The leading decision in the newspaper industry on the use of supervisors is Washington Post Co., 254 N.L.R.B. No. 14, 106 L.R.R.M. 1404 (1981). See also Oakland Press
Co., 229 N.LR.B. 476 (1977), remanded, 606 F.2d 689, revised on remand, 249 N.L.R.B.
1081 (1980).
19. This type of organizational structure, common in the construction industry,
has been summarized by the Board as follows:
It is not uncommon in the construction industry for the same interests to
have two separate organizations, one to handle contracts performed under
union conditions and the other under nonunion conditions. The Board has
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news bureaus may be created by commercial broadcasters in
the cities and towns served by their television stations. The
mini-news bureau would be a non-union company to which
union contract obligations would not apply. Along with these
mini-news bureaus the broadcaster may seek to establish reduced labor costs for the personnel who operate them.
The challenge of increased competition will be met with a
variety of strategies and tactics. Management will seek to
regain control over conditions of employment in order to effectively and efficiently respond to the advances of the developing
unorganized sector of the industry. Management will carefully
monitor labor's responses to forestall further unionization and
to improve personnel practices and policies.
D. Increased Litigation
The American system of collective bargaining is challenged
not only by the substantive issues of the 1980's but also by the
strain imposed by its own procedural safeguards. Litigation
before the National Labor Relations Board (NLRB), other administrative agencies, state and federal courts, and arbitration
tribunals has increased to a point where it may signal a shift
from private resolution of workplace disputes. In all industry,
the number of labor cases before the courts will reach 50,000
during the decade of the 1980's or a fourfold increase over the
labor case load in the 1950's.20 The number of NLRB cases has
already increased to a record of 57,381 in 1980 or a fourfold increase since 1950;21 while the Federal Mediation & Conciliation
Service reports an increase of 175% in the number of their larecognized this fact by refusing to include the employees of a nonunion company in the same bargaining unit with those of a union company controlled by
the same interests (footnotes omitted), and by refusing to require the nonunion company to recognize the bargaining representative of the union company's employees or to apply the collective-bargaining contract with the latter
to its own employees. (footnotes omitted)
Peter Kiewit Sons', 206 N.L.R.B. 561 (1973).
Double breasted operations have been the subject of litigation in the media field.
American Federation of Television and Radio Artists, 185 N.LR.B. 593 (1970), enforced,
462 F.2d 887 (D.C. Cir. 1972) (Hearst Corporation was held to be a neutral employer for
purpose of section 8(b) (4) where union applied pressure to operating divisions of
Hearst).
20. Graduation Address by Archibald Cox, Harvard Business School 70th Trade
Union Program (Dec. 11, 1981). For a review of the Supreme Court's labor and employment caseload in 1980, see Gould, The Supreme Court's Labor and Employment Docket
in the 1980 Term: Justice Brennan's Term, 53 U. CoLo. L. REv. (1981).
21. See NLRB ANN. REP for fiscal year ending 1980.
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bor arbitration cases in the past nine years alone. 22
Similar trends are found in the media field where the
number of court, NLRB and arbitration cases have expanded
rapidly. The recent cases in the communications and entertainment field involve judicial review of arbitration awards,
the duty of fair representation, civil rights, breach of personal
contracts, attacks on negative covenants and antitrust
problems. 23 The old days where the parties relied on their private system of industrial self-governance through collective
bargaining, self-help and final and binding grievance arbitration are disappearing and may not be restored in the 1980's.
The survival of collective bargaining as a viable institution in
the media field represents our greatest challenge.
Legal questions concerning who is a "supervisor" and who is
not may become more complicated as management seeks to
22. For a detailed discussion of the impact of external law on arbitration, see
Feller, Arbitration: The Days of Its Glory are Numbered, 11 U. CAL1F. INDus. REL L.J. 96
(197).
23. See, e.g., Community Communications Co., Inc., v. City of Boulder, - U.S. -,
50 U.S.L.W. 4144 (Jan. 13, 1982) (no antitrust immunity from suit for a municipality
which sought to replace existing cable operator with new operator); Local 771, IATSE
v. RKO General, Inc., WOR Division, 419 F. Supp. 553 (1976), affd in part,dismissed in
part, 546 F.2d 1107 (2d Cir. 1977) (even though arbitration is exclusive remedy under
contract, court is empowered to interpret arbitration clause itself); Three Rivers
Cablevision v. City of Pittsburgh 502 F. Supp. 1118 (W.D. Pa. 1980) (cable system bidder stated civil rights cause of action in challenge to city's award of cable franchise)
Random House v. Gold, 464 F. Supp. 1306 (S.D.N.Y. 1979) (publisher entitled to recover
advances under contract with writer because it rejected writer's material in good
faith); Lewis v. AFTRA, 34 N.Y. 2d 265, 313 N.E. 2d 735 (1974) (obligation to pay union
dues does not deprive radio commentator of First Amendment right to freedom of
speech).
In Tuesday Productions, Inc., v. American Federation of Television and Radio Artists, Civ. No. 78-0644 (S.D. Cal. 1982) a $9.4 million treble damage antitrust judgment
was rendered by a jury. The jury ruled that the union engaged in a group boycott and
restraint of trade in violation of antitrust law by a signatory subcontracting clause
which prohibited subcontracting to employers who did not agree to the terms of the
AFTRA contract. Tuesday Productionsraises questions of labor's exemption from antitrust liability. See H. A. Artists & Associates, Inc. v. Actors Equity Assn., 451 U.S. 704
(1981) (union's prohibition of members using unlicensed theatrical agents was within
statutory exemption from antitrust liability). Home Box Office, Inc. v. Directors Guild
of America, Inc., 531 F. Supp. 578 (S.D.N.Y. 1982) (provisions of labor contract limiting
distribution to certain buyers within nonstatutory exemption). For a detailed analysis
of this issue see Handier & Zifchak, Collective Bargainingand the Antitrust Laws; the
Emasculationof the Labor Exemption, 81 COLTrm. L REV. 459 (1981). For a criticism of
recent court decisions in this area see King, New Antitrust Developments Affecting Labor Law, 1982 Proceedings of the Labor and Employment Law Section of the American Bar Ass'n. Interesting labor and non-labor issues have been raised by the recent
filing by AFrRA under Chapter 11 of the Bankruptcy Act in response to the Tuesday
Productionsverdict.
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have non-unit employees perform bargaining unit work.2 4 Indeed, as innovation and technological changes take root, the
very'nature of bargaining unit work may change. 25 External
law imposes the obligations of the Equal Pay Act,26 the Fair

Labor Standards Act,27 the Occupational Safety and Health
Act, 28 and the various Civil Rights laws 29 which were promoted

by labor unions and other pressure groups but which, at times,
create impediments to the informal and efficient form of selfgovernment which the collective bargaining process was
designed to effectuate. Employee pensions, once subject exclusively to the provisions of the collective bargaining agreement, are now carefully protected and regulated by the
Employee Retirement Income Security Act. 0 Moreover, as
noted above, personal service contracts for performers with
negative covenants and other non-collectively bargained obligations present an additional source of legal problems for
broadcasters- and their employees.

III
Response by Labor
Media unions have responded to these challenges by merging various unions, new techniques, organizational drives and
demand for recognition in cable and pay-TV, additional compensation for programs used in cable and in supplemental
markets, and protection and education of individual members.
Whether labor's responses prove to be adequate may deter24. This question is particularly important because supervisors are expressly excluded from the definition of "employee" in the LMRA, 29 U.S.C. § 152(3); therefore,

they do not enjoy the protection of the Act. Accordingly, management will often seek
to confer supervisory status on employees in order to dilute labor's effectiveness. See
cases cited at note 18, supra.
25. The importance of traditional bargaining unit work was the basis for the
Court's holding in National Woodwork Mfrs. Ass'n v. NLRB, 386 U.S. 612 (1967) where a
union was held not to have violated the LMRA when it sought to enforce contract pro-

vision which was designed to preserve bargaining unit work. As automation replaces
traditional employee tasks in the media industry labor will seek to retain its jurisdiction and management will seek to implement the new equipment. At issue will be
either the language of a new agreement or the interpretation of an existing one. See
Metromedia, Inc. v. NLRB, 598 F.2d 1182 (8th Cir. 1978) and note 31, infra.

26. 29 U.S.C. § 206.
27. 29 U.S.C. § 201.

28. 29 U.S.C. § 651.
29. 42 U.S.C. §§ 6101-6107 (age discrimination); 42 U.S.C. §§ 1971, § 1975, § 1981,
§ 2000a-2000h (civil rights acts).

30. 29 U.S.C. § 1-01.
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mine the long-run viability of collective bargaining in this
industry.
A.

Mergers

To meet the changing technologies and the giants in the industry, unions in the broadcast and performing arts fields have
started to merge. The American Federation of Television and
Radio Announcers (AFTRA) with jurisdiction of performers in
the radio and television field has been talking about merging
with the American Guild of Musical Artists (AGMA) which
represents performers in the opera, concert and ballet. The
Screen Actors Guild (SAG) with jurisdiction in the motion picture, television film and filmed commercial fields may try again
to merge with the Screen Extras Guild which represents extras. In addition, AFTRA and SAG are in Phase I of their
merger talks with joint negotiations for radio and television
commercials and expect to have a merger plan by 1983. 11 In the
technical field, merger talks are underway between the 20,000
west coast members of the International Alliance of Theatrical
Stage Employees (IATSE) and the 10,000 members of the National Association of Broadcast Employees and Technicians
(NABET) in the movie and television production fields. The
purpose of these mergers is to eliminate many craft union lines
and interunion jurisdictional disputes, to unify bargaining, increase organizational capabilities and meet the "takeback"
drives by broadcasters as well as the other challenges of the
1980's.12
B.

New Techniques and Organizing

Along with merger agreements, the broadcast unions are attempting to take advantage of new approaches as well as
resorting to organizing in the new fields. The broadcast unions
are part of the American Federation of Labor (AFL-CIO),
31. In the newspaper industry the International Typographical Union and the
Newspaper Guild have reached a tentative merger agreement. AFL-CIO News, September 15, 1982 Boston Typographical Union Bulletin, September, 1982, at 1, col. 1.
Technological developments in the telecommunications field may in the long run produce joint negotiation between AFrRA and the Newspaper Guild.
32. The unions in the commercial television field are striving to preserve their jurisdiction over workplace tasks and to preserve the work itself. Metromedia, Inc. v.
NLRB, 586 F.2d 1182 (6th Cir. 1978) (introduction of "minicam" into workplace required
company to bargain over impact with affected unions. Board was ordered to determine
into which bargaining unit employees who operate minicams should be placed).
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which has set up the Department of Professional Employers
and a Labor Institute of Public Affairs to provide labor affiliates
with skills in telecommunications and other media skills. 33 Increased legislative and political action for protection of labor's
which
standards are also being used by the broadcast unions
34
have been attempting to change the copyright law, to limit
the purchase of foreign television productions with government funds, and to take the government out of the production
of television material. The recent decision by SAG to explore
the possibility of political action under its activist President Ed
Asner represents another new development in this field.
In addition, the unions are seeking to organize the highly unorganized cable and pay-TV fields. On local levels, this effort
represents a tremendous undertaking because local cable stations employ few persons. In the larger cable systems, such as
Ted Turner's Cable News Network, there are no union contracts, and Turner recently defeated an organizing drive by
NABET. It is estimated that fewer than twenty-five of the
nearly 300 cable systems in California had any union workers.3 5 At the same time, James Sermons, senior vice president
for industrial relations for CBS, stated that unionization will
soon come to the major production centers.3 6
In some cases, unions already have a foot in the door with
regard to the representation of employees in the cable and payTV industries. For example, although the Westinghouse-ABC
cable news network is not under union organization at its production center in Stanford, Connecticut, the local television
stations owned by Westinghouse and ABC which feed the
cable network are mostly organized, and union contracts cover
those persons who also work on cable at the local stations.
Further, in Los Angeles, California, the twenty-seven IATSE
members of the production and engineering staffs of Group WCable television recently struck for recognition after winning
33. The Labor Institute of Public Affairs will supply cable and commercial stations
with material which reflects labor's view. The emergence of cable systems has created
a "seemingly insatiable appetite for material" which the Institute will strive to meet.
AFL-CIO FEDERATIONIST, July 31, 1981, at 7.
34. The Department of Professional Employees, AFL-CIO is supporting legislation
(S.1758 and H.R. 5705) to legalize unrestricted home taping of telecast audio visual
materials. The Ninth Circuit held such recording did not constitute fair use thus violates Copyright Law. Universal City Studios, Inc. v. Sony Corp. of America, 659 F.2d
963 (9th Cir. 1981).
35. D. Crook, Unions Challenging Cable TV, L.A. Times, July 14, 1982, at 1, 9-10.
36. Id. at 9.
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an NLRB election which the company is challenging in the
courts." In that case, the Los Angeles County Federation of
Labor has placed Group W-Cable units on a "do not patronize
list" and is asking union members and subscribers to cancel
their Group W subscriptions or to abstain from signing up for
the cable service.3 8 In the engineering field, the International
Brotherhood of Electrical Workers (IBEW) has been most successful in organizing, such as the large Cox television system
in Santa Barbara, California.39
C. Increased Compensation
Media unions are obtaining additional compensation for programs made and used in commercial television and released to
the expanding cable, pay-TV, and foreign markets. AFTRA
and SAG, following a strike last year, established the principle
that the performers were entitled to a percentage of the gross
in the new fields of pay-TV, video cassettes and videodiscs.
The formula permits cable or pay-TV company 10 uses or one
year, whichever comes first, and the compensation is divided
among the performers. Other unions are negotiating for similar payments for use of television programs in cable. In the
recent AFTRA negotiations with Westinghouse governing the
local stations, the contracts provide for extra compensation for
regular television performers who do any work for the Group
W cable system.
On the pay-TV side, Home Box Office has working arrangements with AFTRA, IBEW, and the American Federation of
Musicians and is litigating with the Directors Guild and Writers Guild of America for work in pay-TV.10 Commercials made
directly for cable are already covered by National AFTRA and
SAG codes, although most programs made directly for cable
and pay-TV are not yet covered by national contracts. The unions are trying to obtain not only a "piece of the pie" for programs produced for commercial television and released to
cable and pay-TV, but also are striving to set labor standards in
the cable and pay-TV fields. In addition, unions are insisting
on clauses in new contracts with commercial television sta37. Id. at 1.
38. Id. at 9.
39. Id.
40. Id. Home Box Office v. Directors Guild of America, 531 F. Supp. 578 (S.D.N.Y.
1982) (antitrust exemption protects union's contract from Sherman Act liability).
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tions to protect employees for expanded work in cable or other
areas, including video cassettes.
D.

Protection and Education of Individuals

Due to increased interest and awareness by members, the
broadcast unions have been put on the defensive to avoid
breach of the duty of fair representation. 41 To protect the individual as well as the organization, the unions have been including clauses in contracts for increased severance pay for
employees laid off by automation, have processed an increasing number of grievances to arbitration and have actively cooperated in discrimination and sexual harassment charges and
investigations. In addition, many areas formerly left to the performer's individual contract have become important proposals
for the collective bargaining table, such as negative covenants,
the computation and crediting of overscale overtime and profit
participation in television shows. Furthermore, the education
of members which is a real challenge in the 1980's to both companies and unions has become an important ingredient in the
union's approach resulting in increased participation of the
members in contract proposals, national negotiations and ratifications. This increased participation is illustrated by the current AFTRA-SAG national negotiations in the network radio
and commercial television fields and in last year's prime time
television network and film negotiations, which also involved a
large public relations campaign during the strike. In addition,
the International Association of Machinists (IAM) has
launched a campaign to monitor television networks in their
portrayal of labor.
.It is conceivable that labor may try to convince management
to solve essential labor problems from within rather than
outside the collective bargaining process. Labor may press for
more permanent joint committees to deal with labor problems,
discrimination, safety, alcoholism, drugs, new technologies and
automation. By solving mutual labor problems on an ongoing
basis, the full impact of the challenges of the 1980's in the
media field can be better met by the parties rather than by relying on outside sources such as legislation and litigation.
Other techniques are also available to unions in the media
41. The duty of fair representation obligates unions to represent all employees in
the bargaining unit fairly, impartially and without discrimination. See Fanning, The
Duty of FairRepresentation, 19 B.C. L. REv. 813 (1978).
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field. These techniques include boycotts or financial pressures,4 insistence on appointment to the Board of Directors,4 3
standardized year-round meetings as used by the steelworkers
union, or drastic import quotas on foreign productions as
sought by unions in other fields. Whether the unions will resort to these techniques remains to be seen.
Whether the broadcast unions will expand their programs to
encourage participation in employee involvement programs
such as alcoholism or drug programs" developed by farsighted
companies in cooperation with unions to improve employee
morale, productivity and quality is also questionable. Another
technique to encourage labor-management committee groups
to improve labor management relationships, job security, economic development and workers' involvement in such programs, has been approved and underwritten for one million
dollars by the Federal Mediation and Conciliation Service. 45
Expedited arbitration used in the steel industry and postal
service could also bring about improved and quicker settlements of pending grievances for both sides in the media field.
Nonetheless, the elimination of lawyers from arbitration as in
the Bituminous Coal Association-United Mine Workers agreement is unlikely in the near future, for the use of lawyers has
long been accepted by both sides in media labor relations.

IV
Conclusion
If the challenges of the 1980's are not met fairly and adequately by both the unions and management, collective bargaining may fail even in the media field. Professor Bok
predicted several years ago that labor relations would still be
practiced in the highly decentralized adversary environment
42. Consumer boycotts and direct financial pressures were successfully employed
by the Amalgamated Clothing and Textile Workers in its disputes with Farah Mfg. and

J.P. Stevens. For cases discussing the Farah and Stevens controversies see Farah v. El
Paso Clothing Workers Joint Bd., 465 F.2d 1402 (5th Cir. 1972); 483 S.W. 2d 271 (Tex. Ct.
Civ. App. 1972) and Farah Mfg. Co., Inc., 187 N.LR.B. 601 (1970), 203 N.L.R.B. 543 (1973),
204 N.LR.B. 173 (1973), 214 NLRB No. 48 (1974); and see NLRB v. J.P. Stevens and Co.,
Inc., 563 F.2d 8 (2 Cir. 1977) and cases cited therein.
43. The United Auto Workers included such a provision in its agreement with
Chrysler Corporation.

44. AFTRA has initiated an alcoholism program while IATSE has announced
plans for a nationwide campaign against drug abuse.
45. FMCS Plan to Promote Labor.Management Committees, 108 LAE. REL. REP.
(BNA) 304-5 (Dec. 21, 1981).
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which leads to much litigation. As legal burdens continue to
mount, however, law may be carefully scrutinized to test the
to determine whether the curefficiency of the system in order
46
rent system is worth its cost.

To avoid the problems of increased litigation, external forces
and labor strife and to meet the challenges of the 1980's, the
impact of external laws on the collective bargaining institution
and its system of industrial self-government in the media field
must be limited. More cooperation rather than confrontation is
needed. Labor relations should not be treated as a narrow
short-term ritual, but as a cooperative venture to solve mutual
short and long run problems through mutual understanding."
Rather than relying primarily on the government, the law and
the courts, imaginative constructive procedures must be created such as those methods developed in the creative 1935 to
1960 period: grievance and arbitration, mediation, semi-governmental semi-private boards, no raiding pacts and machinery, construction jurisdictional boards, and so on. The parties
themselves in the media field should develop similar new and
improved procedures to solve the challenges of the 1980's. As
Professor Archibald Cox recently pointed out about labor relations in general,
One of the great challenges of the next five, ten or fifteen years
will be to develop new forms and mechanisms-perhaps semipublic and semi-private for solving problems and achieving
progress.48

46. Bok, Reflections on the Distinctive Character of American Labor Laws, 84
HARv. L. REV. 1394, 1463.
47. E. Cushman, Labor Relations and Callfor Radical Change, 108 LAB. REL. REP
(BNA) 135-6 (Oct. 26, 1981); E. Fisher, Outmoded Collective Bargaining Systems, 108
LAB. REL. REP. (BNA) 168-172 (Nov. 2, 1981); A. Raskin, The CooperativeEconomy, N.Y.
Times, Feb. 14, 1982, § 3, at 1, 8.
48. See Cox, supra note 13.

